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5 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

&i BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

\PE “XOSHIDA METAL INDUSTRY CO., LTD,,
)
> Opposer,

)
)
)
) Opposition No. 91/156,618
V. ) Appln. Serial No.: 76/179,674
)
)
)
)
)

Mark: GLOBALDECOR . . ... _
GLOBAL DECOR, INC,, (RS AR

Applicant.
PP 10-01-2003

U.8. Patent & TMOT/TM Mail Rept Ot "8

OPPOSER’S MOTION FOR FURTHER DISCOVERY UNDER FED. R. CIV. P. 56(f)
AND FOR AN ORDER COMPELLING DISCOVERY

Opposer Yoshida Metal Industry Co., Ltd. (“Opposer”), by counsel, respectfully requests
an opportunity for further reasonable discovery in order to respond to Applicant’s Motion for
Summary Judgment pending in the above proceeding under Rule 56(f) of the Federal Rules of
Civil Procedure and TBMP § 528.06 and for an order compelling Applicant to answer Opposer’s
discovery.

Opposer cannot effectively oppose a Motion for Summary Judgment without the
necessary discovery as outlined herein. In support of its Motion, Opposer submits the attached
Affidavit of Amy Sullivan Cahill, Esquire (Exhibit A), outlining the grounds on which Opposer
contends it cannot effectively oppose a Motion for Summary Judgment without an opportunity to
ascertain relevant information and documents from Applicant in this matter.

FACTUAL BACKGROUND

Opposer commenced this Opposition proceeding alleging that Applicant’s GLOBAL

DECOR mark so resembles Opposer’s GLOBAL mark for similar goods as to be likely to cause

confusion, mistake or deception within the meaning of § 2(d) of the Lanham Act, 15 U.S.C. §

1052(d).
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On July 3, 2003, the opening day of the discovery period, Opposer served Applicant with
Opposer's First Set of Interrogatories, First Request for Production of Documents and First
Requests for Admissions. On July 14, 2003, Applicant, through its counsel, requested, and was
granted, an extension of time in which to complete its responses to Opposer’s discovery requests.
Per the agreement of the parties, Applicant’s responses were due on September 6, 2003.

On August 27, 2003, Applicant filed a Motion for Summary Judgment arguing that that
Applicant’s GLOBAL DECOR mark was not likely to be confused with Opposer’s GLOBAL
mark as a matter of law.

On September 5, 2003, Applicant’s counsel forwarded a proposed Protective Order to
counsel for Opposer. Because Opposer’s counsel needed time to consult its client’s
representatives abroad, the parties agreed to treat all documents produced by Applicant as limited
to “Attorneys Eyes Only”, pending an agreement on a mutually satisfactory Protective Order.
Applicant’s counsel agreed that Applicant’s objections to Opposer’s First Request for Production
of Documents on grounds of confidentiality were thereby resolved, by e-mail of September 9,
2003 (Exhibit B).'

On September S, 2003, Applicant served responses to Opposer’s First Set of Discovery
Requests (Exhibits C, D, and E). However, Applicant failed to produce any documents and
declined to provide meaningful answers to the interrogatories, effectively placing Opposer in the
position of a party denied the opportunity to take discovery, making Opposer’s motion under

Rule 56(f) necessary.

! Applicant filed a Motion for Entry of Protective Order on September 5, 2003. Because Applicant’s tendered
Protective Order contains three typographical errors that affect its meaning, and does not specifically include
Opposer's foreign counsel among those who may have access to certain confidential materials, Opposer filed a
Response to Applicant’s Motion for Entry of Protective Order agrecing to the need for protective order and
tendering its own corrected Protective Order for entry.




Applicant’s Responses to Opposer’s First Request for Production of Documents
Applicant declined to produce a single document in response to Opposer’s First Request
for Production of Documents. In response to standard requests seeking documentation
demonstrating (1) representative specimens of Applicant’s current and proposed advertising
(Request No. 1); (2) Applicant’s dates of first use of its mark (Request No. 4); (3} the types of
products with which Applicant’s mark is used (Request No. 5); (4) geographical areas and
channels of trades in which Applicant’s mark is used (Request No. 6); (5) assignments, consents
or licenses involving Applicant’s mark (Request No. 7); (6) specimens of packaging or labeling
for Applicant’s products bearing Applicant’s mark (Request No. 8); (7) channels of advertising
or promotion of Applicants Products (Request No. 9); (8) the types of customers with whom
Applicant does business and its ultimate purchasers (Request No. 10); (9) Applicant’s first
knowledge of Opposer’s Mark (Request No. 13); and (10) instances of actual confusion between
Applicant’s goods and Opposer’s goods (Request No. 17), Opposer objected to the requests
stating:
Without waiving its objections Applicant will produce copies of those
unprivileged documents which it has, after and if the Board rules negatively on its
Motion for Summary Judgment, and after a protective order is entered.
Applicant’s Answers to Opposer’s First Set of Interrogatories
Similarly, Applicant refused to answer Opposer’s interrogatories seeking information
about (1) the common commercial descriptive name of each product sold by Applicant bearing
Applicant’s mark (Interrogatory No. 5); (2) the date of first use of Applicant’s mark in commerce
(Interrogatories No. 6 & 7); (3) the amount budgeted and expended to promote Applicant’s Mark
(Interrogatory No. 8); (4) income from sales of Applicant’s Products bearing Applicant’s Mark
(Interrogatory No. 9); (5) representative examples of promotions documents and items

(Interrogatory No. 10); (6) searches conducted by Applicant in connection with its selection, use
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and registration of Applicant’s mark (Interrogatory No. i1); (7) Applicant's knowledge of
Opposer’s Mark (Interrogatory Nos. 12 and 13); (8) the identity of persons having knowledge of
market research conducted by Applicant (Interrogatory No. 17); (9) the existence of agreements,
such as licenses, entered into by Applicant regarding Applicant’s Mark (Interrogatory No. 19);
and (10) the identity of those who supplied information or documents in responding to Opposer’s
first set of discovery requests (Interrogatory No. 24). Applicant objected to each of the.above
interrogatories, in part, on grounds that:
Applicant filed a Motion for Summary Judgment on August 27, 2003. The Board
will issue an order suspending all proceedings. As no discovery is needed for the
Board to rule for Applicant, it is unduly burdensome for Applicant to have to
respond to these interrogatories.
ARGUMENT
Rule 56(f) of the Federal Rules of Civil Procedure allows for the taking of discovery by a
party opposing summary judgment if discovery is necessary in order to respond to the motion.
See, e.g., Orion Group, Inc. v. Orion Ins. Co., P.L.C., 12 USPQ2d 1923, 1924-25 (TTAB 1989);
Keebler Co. v. Murray Bakery Products, 9 USPQ 1736, 1739 (Fed. Cir. 1989). The purpose of
Rule 56(f) is to prevent summary judgment in cases where the nonmoving party has been denied
discovery necessary to respond to the motion. Orion Group at 1924-25, citing Dunkin ' Donuts
of America, Inc. v. Metallurgical Exoproducts Corp., 6 USPQ 1026 (Fed. Cir. 1988).

Applicant, in its Motion for Summary Judgment, argues that Opposer’s GLOBAL mark
is entitled to only a narrow scope of protection and is sufficiently distinct from Applicant’s
GLOBAL DECOR mark, when used with the goods at issue, to preclude a likelihood of
confusion among consumers. In considering Applicant’s motion for summary judgment, the
Board must take into consideration whether there is a genuine issue as to any material fact. Rule
56(c), Fed.R.Civ.P. A material fact is one that may affect the decision where that fact is relevant

and necessary to the proceedings. Opryland USA, Inc. v. The Great American Music Show, Inc.,
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23 USPQ2d 1471, 1472 (Fed. Cir. 1992), citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1988).

Opposer currently has insufficient facts essential to justify its opposition to Applicant’s
Summary Judgment Motion. These facts, including the information and documents sought by
Opposer in its first set of discovery, include: documents and information directed to Applicant’s
intent; Applicant’s advertising and promotions; Applicant’s intended consumers; and Applicant’s
trade channels. Such information and documents are directly relevant to the issue of likelihood
of confusion and follow directly the elements the Board must consider in determining a
likelihood of confusion under In re E.I. Du Pont de Nemours & Co., 177 USPQ 563 (CCPA
1973). See Opryland at 1473 (the factual considerations pertinent to a likelihood of confusion
analysis are contained in E.I. Du Pont de Nemours & Co.).

This is not a situation in which Opposer merely speculates that Applicant has evidence
that may support its position. Rather, Applicant has indicated that while relevant documents and
information exist, they will not be produced at this time. Without information and documents on
these specific material issues, Opposer cannot adequately defend against Applicant’s Motion for
Summary Judgment, nor can the Board properly consider the motion, See Cahill Affidavit, Exh.
A: see also Dunkin' Donuts of America, Inc. v. Metallurgical Exoproducts Corp., 6 USPQ2d
1026 (Fed. Cir. 1988)(It is well settled that the granting of a motion for summary judgment is
inappropriate where the responding party has been denied discovery needed to enable it to
respond to the motion}.

CONCLUSION
Accordingly, Opposer asks that its request be granted and that a ruling on Applicant’s
Motion for Summary Judgment be continued pending further opportunity for discovery by

Opposer.
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Opposer, through undersigned counsel, has made a good faith effort, by correspondence

with Applicant’s counsel, to resolve the discovery issues presented in the accompanying Motion.

By

Dated: October 1, 2003

JHK/ASC/tmg/rab

{L\arty\JHKW646-231555us-mot.doc)

Respectfully submitted,

YOSHIDA METAL INDUSTRY CO., LTD.

N/

/.Tgffrey'i{. Kaufman//
Amy Sullivan Cahill
OBLON, SPIVAK, McCLELLAND,
MAIER & NEUSTADT, P.C.
1940 Duke Street
Alexandria, Virginia 22314
(703) 413-3000
Fax: (703) 413-2220

Attommeys for Opposer




CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing OPPOSER’S MOTION FOR
FURTHER DISCOVERY UNDER FED. R. CIV. P. 56(f) AND FOR AN ORDER

COMPELLING DISCOVERY was served on counsel for Applicant, this 1st day of October

2003, by sending same via First Class Mail, postage prepaid, to:

James B. Conte, Esq.
BARNES & THORNBURG
One North Wacker Drive
Suite 4400
Chicago, Iliinois 60606
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Attorney Docket No.: 231555U833 TTAB

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

YOSHIDA METAL INDUSTRY CO,, LTD., )
)
Opposer, )
) Opposition No. 91/156,618
v. ) Appln. Serial No.: 76/179,674
) Mark: GLOBAL DECOR
GLOBAL DECOR, INC. )
)
Applicant. )
)

RULE 56(f) DECLARATION OF AMY SULLIVAN CAHILL, ESQ.

1. I, Amy Sullivan Cahill, Esq., submit this Declaration in support of Opposer’s Motion
for an Order Compelling Discovery and for Additional Discovery Pursuant to Rule 56(f), filed in
response to Applicant’s Motion for Summary Judgment.

2, On July 3, 2003, counsel for Opposer served on Applicant’s counsel James B. Conte,
Esq., Opposer’s First Set of Interrogatories, Opposer’s First Request for Production of Documents
and Things and Opposer’s First Requests for Admissions.

3. OnJuly 14, 2003, Applicant’s counsel requested and received a thirty day extension of
time in which to respond to Opposer’s first set of written discovery

4. On August 27, 2003, after Applicant’s original deadline for discovery responses has
passed, but before the extended deadline for discovery responses, Applicant filed Applicant’s
Motion for Summary Judgment. In its Motion for Summary Judgment, Applicant contends that
there is no likelihood of confusion between Applicant’s GLOBAL DECOR mark and Opposer’s

GLOBAL mark as a matter of law.




5. Applicant includes in the “Proposed Uncontested Facts” section of its Motion the
following alleged “facts” in support of its argument that there is no likelihood of confusion: (1) the
term GLOBAL is a weak source designator, (2) the sight and sound of Applicant’s mark is
completely different from Opposer’s mark, (3) the goods listed in Applicant’s application are
dissimilar from a number of goods with which Opposer uses its mark.

6. On September 5, 2003, Applicant served its responses to Opposer’s First Set of
Discovery Requests.

7. Applicant declined to provide a single document in response to Opposer’s First
Request for Production of Documents, including documents responsive to Opposer’s requests
regarding (1) the nature of Applicant’s goods; (2) the selection of Applicant’s mark; (3)
Applicant’s channels of trade; (4) Applicant’s intended customers; (5) Applicant’s knowledge of
Opposer’s mark; and (6) Applicant’s advertising and promotion of its mark.

8. Applicant refused to answer interrogatories directed toward (1) the common
commercial descriptive name of each product sold by Applicant bearing Applicant’s mark; (2) the
date of first use of Applicant’s mark in commerce; (3) the amount budgeted and expended to
promote Applicant’s Mark; (4) income from sales of Applicant’s Products bearing Applicant’s
Mark; (5) the identification of representative examples of promotions documents and items; (6)
searches conducted by Applicant in connection with its selection, use and registration of
Applicant’s mark; and (7) Applicant's knowledge of Opposer’s Mark.

9. The factual issues at the heart of Opposer’s discovery requests outlined above are
central to the viability of the arguments raised by Applicant in its Motion for Summary Judgment
under the analysis required by In re E.L Du Pont de Nemours & Co., 177 USPQ 563 (CCPA

1973). These facts, including those set forth in paragraphs 7 and 8 above, are directly material to




the principal issues raised in Applicant’s motion and without the requested documents and
information, Opposer is unable to adequately respond to the pending dispositive motion.

10.  Applicant’s failure to answer Opposer’s First Request for Production of Documents
and to respond meaningfully to Opposer’s First Set of Interrogatories effectively place Opposer in
the position of a party denied the opportunity to take discovery, making Opposer’s accompanying

motion under Rule 56(f) necessary.

11.  Without the documents and information Opposer requested in its first set of discovery

requests, Opposer cannot adequately respond to the arguments raised by Applicant in its Motion

for Summary Judgment.
Pursuant to 28 U.S.C. § 1746, I declarc under penalty of perjury that the foregoing is true

and accurate based on my personal knowledge.

' This ¥ day of October, 2003.

Respectfully submitted,

o O QI OAY

Amy@uuivan Cahill

JHEK/ASC/rab  {1aarmsHKW848-23155508-0EC.00C}
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Amy Gahill - RE; Yoshida Metals / Global Decor
7 D

From: *Conte, James” <jconte@btlaw.com>

To: ~ASULLIVAN@oblon.com™ <ASULLIVAN@oblon.com>
Date: 9/9/03 5:30PM

Subject: RE: Yoshida Metals / Global Decor

Dear Ms. Sullivan

Thank you for your return voice mail message indicating you will
treat all information produced as attorneys eyes only until a protective
order is entered. When you receive our responses to your document request
you may consider this objection resolved. The remaining objections, at this
time, remain.

If you would fike to discuss these objections after you have
considered them you may call me .

Sincerely,
James Conte

-—---Qriginal Message-—--

From: ASULLIVAN@oblon.com [mailto:ASULLIVAN@oblon.com)
Sent: Monday, September 08, 2003 7:53 PM

To: jconte@btlaw.com

Cc: KKANELOPOULOS@oblon.com

Subject: Yoshida Metals / Global Decor

Mr. Conte:
Thank you for your e-mafl of September 5, 2003.

Wae have reviewed the Protective Order and may have two minor additions to
its provisions.

We will revert to you regarding the proposed changes to the Protective Order
this week.

Since we will need to obtain our client's signature from abroad on any final
Protective Order, we ask that you proceed to produce Global Decor's
responsive, non-confidential documents today.

Thank you,
Amy Sullivan Cahill

Amy Sullivan Cahill, Esquire

Oblon, Spivak, McClelland, Maier & Neustadt, PC
1940 Duke Street

Alexandria, Virginia 22314

703.412.6464 Direct Dial

703.413.2220 Fax

Received: from mail.oblon.com
Received: from nt_server1.intelpro.com Received: by nt_server1.intelpro.com
with Internet Mait Service (5.5.2650.21)

Message-ID: <620F394041 72524C8DDCS097760EDSFD082219@nt_serveri.intelpro.com>

From: "Conte, James" <jconte@btlaw.com>




“Amy Cahill - RE: Yoshida Matals / Global Decor . . ... Page?|
¢
N
|
il To: "asullivan@oblon.com™ <asullivan@oblon.com>
f: Subject: Yoshida v. Global Decor
‘-; Date: Fri, 5 Sep 2003 13:46:58 -0500 MIME-Version: 1.0
:;1 X-Maiter: Internet Mail Service (5.5.2650.21)
i, Content-Type: multipart/mixed;

X-Spam-Processed: oblon.com, Fri, 05 Sep 2003 14:37:11 -0400
X-Return-Path: jconte@btlaw.com

X-MDaemon-Deliver-To: asullivan@hideobl.com

Dear Ms. Sullivan I note the final due date for our responses to
your discovery is Monday, the

6th being a Saturday. In connection with the oulstanding discovery, {
enclose a protective order for signature. Please advise of you consent by

days end. Sincerely,
J. Conte




Lin

FA0

vt

s

L
2

PR

Y1




Attorney Docket No.: 926536-922812 ' ' _TTAB

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

YOSHIDA METAL INDUSTRY CO., LTD,,’ )
)
Opposer, )
)
) Opposition No. 91/156,618
) Appln. Serial No.:
) 76/179,674
GLOBAL DECOR, INC. )
. ) Mark: GLOBAL DECOR
Applicant. )

APPLICANT’S RESPONSE TO OPPOSER'S
FIRST SET OF INTERROGATORIES

Applicant, Global Decor (“Applicant™) serves the following Response to Opposer’s First

Set of Interrogatories under Rule 33, FedR.Civ.P., and Trademark Rules 2.116(a) and
2.120(d)(1).
GENERAL OBJECTIONS AND STATEMENTS

(1)  Applicant objects to the interrogatories given alternative less obtrusive means.

(2)  Applicant objects to the definitions and instructions which preface the requests as they

seek to impose obligations not permittcd by the Rules. The extra obligations make the requests

unduly burdensome, over broad, and indefinite.
By way of example:
A)  The definition of “accused products” is indefinite as it is unclear. 1t is also overbroad.

B) The definition of “regarding” is indefinite as it is confusing.

C) The instruction, item B, imposes obligations beyond the scope of the rules.




(3) Upon an agreeable resolution of Applicant's objections, Applicant will in due time,
identify privileged documents, if any, which Applicant belicves are responsive. Applicant,
except for the documents of first use, will produce documents going back at most three years.

(4)  Applicant filed a Motion for Summary Judgment on August 27®. The Board will issue
an order suspending all proceedings. As no discovery is needed for the Board to rule for

Applicant, it is unduly burdensome for Applicant to have to respond to these interrogatories.

(5)  Applicant further objects to the interrogatories as they are redundant of each other.

(6) A Protective Order suitable for this case is submitted herewith end upon signature of

Opposer will govern. Applicant, prior to the due. date for this discovery has asked the Board to
enter the Protective Order,

INTERROGATORY NO. }

State the address of each location at which Applicant maintains a place of business  for  the
promotion, sale, and distribution of Applicant’s Products promoted and/or sold under
Applicant’s Mark Global. ) : -

"~ RESPONSE:

Applicant objects for the reasons set forth in its general objections and statements: #2(A) and

#4. Applicant further objects as the request is indefinite,.

Applicant further objects to the overbreath. The Interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See
CBS v. Morrow, 708 F.2™ 1579, 218 USPQ 2" 198 (Fed. Cir. 1983); Cunningham v. Laser Goly,

222 F. 3% 943 (Fed. Cir. 2000).
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The interrogatory seeks information which is not relevant or caiculated to lead to relevant

evidence.

Without waiving objections, Applicant states that it has a principal place of business at

2911 Old Higgins Road, Elk Grove Village, llinois 60007.

INTE ATORY NO.2

Identify (by name and title) each of Applicant's supervisory employces responsible for the =

promotion, sale, and distribution of Applicant's Products promoted and/or sold under Applicant's
Mark. .

RESPONSE:

Applicant objects for the reasons set forth in its general objections and statements: #2(A) and
#4. Applicant further objects as the request is indefinite.

The interrogatory seeks information which is not relevant or calculélted to lead to relevant

evidence.

~ Without weiving objections, Applicant states Tom Wolf, President is most knowledgeable.

INTERROGATORY NO. 3

State the date Applicant selected Applicant's Mark for use in connection with Applicant's
Products.

RESPONSE:

Applicant objects for the reasons set forth in general objections and statements: #2{A) and #4.

Applicant further objects as the request is indefinite.

Without ‘waiving objections, Applicant states: Applicant began steps to adopt the mark Global

Decor in and around May of 1999.
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INTERROGATORY NO. 4
Identify (by name, job title, and relationship to Applicant) the person(s) who first conceived of

-Applicant's Mark for use by Applicant.

RESPONSE:

Applicant objects for the reasons set forth in gencral objection and statements: #4.

Applicant further objects as the interrogatory is argumentative and not calculated to lead to

relevant evidence.

Without waiving objections, Applicant states that Tom Wolf came up with the idea of adopting

. the mark Global Decor.

INTERROGATORY NO. S

Identify, by common commercial descriptive name, each product actually and/or intended to be
offered for sale, advertised, and/or promoted by or on behalf of Applicant bearing Applicant's
Mark.

_ RESPONSE:

Applicant objects for the reasons set forth in general oﬁjection and statements: #4. Applicant
filed 8 Motion for Summary Judgment on August 27®. The Board will issue an order suspending
all proceedings. As no discovery is needed for the Board to rule for Applicant, it is unduly

burdensome for Applicant to have to respond to these interrogatories.

Applicant further objects to the over breath. The Interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See
CBS'v. Morrow, 708 E.2% 1579, 218 USPQ 2™ 198 (Fed. Cir. 1983); Cunningham v. Laser Golf,
222 F. 3" 943 (Fed. Cir. 2000).




The interrogatory seeks information which is not relevant or calculated to lead to relevant

evidence.

INTERROGATORY NO. 6

For each product identified in Interrogatory No. 5, state the date of first use or anticipated date of
first use anywhere, and describe the circumstances surrounding such first use. '

RESPONSE:

Applicant objects for the reasons set forth in general objection and statements: #4. Applicant
filed a Motion for Summary Judgment on August 27%. The Board will issuc an ord& suspending |
all proceedings. As no discovery is needed for the Board to rule for Applicant, it is unduly

butdensome for Applicant to have to respond to these interrogatories.

Applicant further objects to the over breath. The Interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See
CBS v. Morrow, 708 F.2™ 1579, 218 USPQ 2™ 198 (Fed. Cir. 1983); Cunningham v. Laser Golf,

222 F. 3" 943 (Fed. Cir. 2000).

Applicant further objects in that the phrase “circumstances swrounding” is overbroad and

indefinite.

INTERROGATORY NO. 7

For each product identified in Interrogatory No. 5, state the date of first use or anticipated date of
first use in commerce, and describe the circumstances surrounding such first use. :

RESPONSE:

Applicam objects for the reasons set forth in general objections and statements: #4, Apﬂjmt

filed a Motion for Summary Judgment on August 27", The Board will issue an order suspehding
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all proceedings. As no discovery is needed for the Board to rule for Applicant, it is unduly

burdensome for Applicant to have to respond to these interrogatories.

Applicant further objects to the over breath. The Interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See
CBS v. Morrow, 708 F.2* 157?. 218 USPQ 2™ 198 (Fed. Cir. 1983); Cunningham v. Laser Golf,

222 F. 3 943 (Fed. Cir. 2000).

Applicant further objects in that the phrase “circumstances surrounding” is overbroad and

indefinite,

INTERROGATORY NO. §

For each product identified in Interrogatory No. 5, state, by calendar quarter, the dollar volume
budgeted and expended by Applicant to promote Applicant's Mark therewith,

RESPONSE:

" Applicant objects for the reasons set forth in general objections and statements: #4. Applicant
filed a Motion for Summary Judgment on Aﬁgust 27 The Board will issue an order suspending
all procecdings. As no discovery is needed for the Board to rule for Applicant, it is unduly

burdensome for Applicant to have to respond to these interrogatories.

Applicant further objects to the over breath. The Interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scopc of the application and opposition. See
CBS v. Morrow, 708 F.2* 1579, 218 USPQ 2™ 198 (Fed, Cir. 1983); Cunningham v. Laser Golf,

222 F. 3" 943 (Fed. Cir. 2000).
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Applicant further objects as the financial information sought is overly broad and unduly
burdensome to provide and not calculated to lead to relevant evidence,
The information sought is confidential and will only be provided when a suitable protective order

is in place.

INTERROGATORY NO. 9

For each prodﬁct identified in hwmémq No. §, state, by calendar quarter, the. gpproximate
i&i:‘l‘ne anticipated and received to date from sa.les of Applicant’s Products bearing Applicant's
RESPONSE: .
Applicant obj@ for-the reasons set forth in general objections and statements: #4. Applicant
filed a Motion for Summary Judgment on August 27", The Board wﬂl issue an order suspending
all procecdings. As no discovery is needed for the Board to rule for Applicant, it is unduly

burdensome for Applicant to have to respond to these interrogatories.

Applicant further objects to the over breath. The Interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See
CBS v. Morrow, 708 F.2™ 1579, 218 USPQ 2™ 198 (Fed. Cir. 1983); Cunningham v. Laser Golf,

222 F. 37 943 (Fed. Cir. 2000).

Applicant further objects as the financial information sought is overly broed and unduly
burdensome to provide and not calculated to lead to relevant evidence.
The information sought is confidential and will only be provided when a suitable protective order

is in place.




Applicant further objects in that “income” is not relevant or likely to lend to relevant evidence.

The interrogatory’s reference to #5 does not make sense and is thus indefinite.
The information sought is confidential and will only be provided when a suitable protective order

is in place.

INTERROGATORY NO, 10

Identify representative examples of each different promotional document and item used and being
considered for use by Applicant in connection with the promotion and sale of Applicant's Products
bearing Applicant's Mark,

RESPONSE:
Applicant objects for the reasons set forth in its general objections and statements: #2(A) and #4.

Applicant further objects to the overbreath. The interrogatory is over broad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See

CBS v. Morrow, 708 F.2* 1579, 218 USPQ 2" 198 (Fed. Cir. 1983); Cunningham v. Laser Golf,

222 F. 3 943 (Fed. Cir. 2000).

Applicant without waiving any objections states it will produce at its place of business

promotional of catalogues and brochures which it has on hand.

INTERROGATORY NO. 11

Identify all searches of any type conducted by or on behalf of Applicant in connection with its
selection, use, or decision to apply for Federal registration of Applicant's Mark.
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RESPONSE:
Applicant objects for the reasons set forth in its general objections and statements: #4. Applicant
further objects as the interrogatory requests irrelevant information and information not likely to

lead to relevant information. Applicant further objects because whether or not searches were

performed is privileged.
INTERROGATORY NO. 12

State whether Applicant had knowledge of Opposer's use or registration of Opposer's Mark
identified in the Notice of Opposition prior to Applicant's selection, first use, or filing for Federal
registration of Applicant's Mark. ‘

RESPONSE:

Applicant objects for the reasons sct forth in general objections and statements: #4. Applicant also
objects because the interrogatory is not relevant or calculated to lead to relevant evidence.

Notably, Opposer’s assertion of confusion does not allege Applicant’s knowledge of the mark.

© Without waiving any of its objections, Applicant answers: No.

RR! TORY NO. 13

If Applicant had prior knowledge of Opposer’s Mark identified in the Notice of Opposition prior to
Applicant's selection, first use, or filing for Federal registration of Applicant's Mark, state whether
Applicant considered the issue of, and/or received any opinions conceming, & likelihood of
confusion between Applicant's Mark and Opposer’s Mark.

RESPONSE:

Applicant incorporates herein its response to interrogatory #12 as if fully set forth herein.
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INTERROGATO 0. 14

Identify (by title, publisher, issue date, page number, media outlet, Internet URL, and eny other
relevant designation), those printed and electronic publications (including web sites and
broadcast media commercials) in which Applicant has promoted or plans to promote Applicant's
Products in connection with Applicant's Mark.

RESPONSE:

Applicant objects for the reasons set forth in its general objections and statements: #2(A) and #4.

Applicant further objecté to the overbreath. ‘The interrogatory is over broad and not sufficiently
specified towards dlscoverable matter given the scope of the application and opposmon. See
CBS v. Morrow, 708 F. 2"d 1579, 218 USPQ 2™ 198 (Fed Cir. 1983) Cunningham v. Laser Golf,

222 F. 3" 943 (Fed. Cir. 2000).

Applicant further objects as marketing channt_:ls are confidential end will cl)nly be provided, if at
all, when a protective order is in place. - .

The interrogatory seeks information which is not relevant or calculated to lead to relevant
evidence,

Without waiving anf of its objections, Applicant states it promotes its product st trade shows and

through personal sales calls. Applicant is constructing a website.

!E TERROGATORY NO. 15

Idenufy (by name, date and location) all marketmg venues (such as trade shows or fairs) where
Applicant has promoted or plans to promote Applicant's Products in connection with Applicant's
Mark. .

10
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RESPONSE:

Applicant objects for the reasons set forth in its general objections and statements: #2(A) and #4.

Applicant further objects to the overbreath. The interrogatory is over broad and not sufficiently
specified towards discoyerable matter given -the scope of the application. ‘See CBS v. Morrow,
708 F.2™ 1579, 218 USPQ 2 198 (Fed. Cir. 1983); Cunningham v. Laser Golf, 222 F. 3" 943
(Fed. Cir. 2000). |

Applicant further objects as marketing venues are confidential and will only be provided, if at

all, when a protective order is in place.

The interrogatory seeks information which is not relevant or calculated to lead t6 relevant

evidence.

Without waiving any of its objections, Applicant states it promotes-its product at trade shows and
through personal sales calls. Applicant is constructing a website.

INTERROGATORY NO. 16

Identify any market research (including surveys, studies, investigations and focus group
inquiries) conducted by or on behalf of Applicant regarding Applicant's Mark.

RESPON

Applicant objects for the reasons set forth in its general objections and statements: #4. Applicant
further objects to the over breath. The interrogatory is over broad and not sufficiently specified

towards discoverable matter given the scope of the application and opposition. See CBS v.

1l
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Morrow, 708 F 2™ 1579, 218 USPQ2nd 198 (Fed. Cir. 1983); Cunningham v. Laser Golf 222 F
3943 (Fed. Cir. 2000). '

The interrogatory seeks information which is not relevant or calculated to lead to relevant

evidence.

Without waiving any of its objections, Applicant states it has not conducted or had conducted

any market research of the type exemplified regarding its mark.

INTERROGATORY NO. 17

Identify those persons having the most knowledge of any market research (including sﬁrveys,
studies, investigations and focus group inquiries) conducted by or on behalf of Applicant’
regarding Applicant's Mark. ' '

RESPONSE -

Applicant incorporates, as if set forth herein, its response to interrogatory 16.

INTERROGATORY NO. 18
Identify each reported instance of actual confusion, mistake, or deception known to Applicant

between Applicant's Products promoted or sold in connection with the Applicant's Mark and the
products promoted or sold in connection with Opposer's Merk. '

12




RESPONSE

Applicant objects for the reasons set forth in its general objections and statements #2(A) and #4.

Without waiving any of its objections, applicant states none.

INTERROGATORY NO. 19

Identify any agreements (such as assignments, licenses, authorizations, permissions, or consents)
entered into by Applicant regarding Applicant's Mark. '

RESPONSE

Applicant objects for the reasons set forth in its general objections and statements: #4, Applicant
objects as the interrogatory does not seek relevant evidence and is not calculated to lead to °

relevant evidence.

Applicant further objects to the over breath. The interrogatory is over broad and not sufficiently

- specified /towards discoverable matter given the scope of the application and oppdsition. See

CBS v. Morrow, 708 F 2°¢ 1579, 218 USPQ2nd 198 (Fed. Cir. 1983); Cunningham v. Laser Golf
222 F 3" 943 (Fed. Cir. 2000).
The information sought is confidential and will only be provided when a suitable protective order

is in place.

INTERROGATORY NO. 20
Identify-the channels of distribution and the geographical areas of trade within which

Applicant's Products are or are intended to be promoted and/or sold in connection with
Applicant's Mark.

13
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RESPONSE

Applicant objects for the reasons set forth in its general objections and statements #2(A) and
#4.

Applicant further objects to the over breath. The interrogatory is over broad and not
suﬁiciently. specified towards discoverable matter given th.e scope of the application and
opposition. See CBS v. Morrow, 708 F 2™ 1579, 218 USPQ2nd 198 (Fed. Cir. 1983);
Cunningham v. Laser Golf 222 F 3 943 (Fed. Cir. 2000). |

The interrogatory seeks information which is not relevent or calculated to Jead to relevant

evidence.

The information sought is confidential and will only be provided when & suitable protective order

is in place.

- Without waiving any of its objections applicant states its products are sold throughout the

United States. The products are sold by Applicant at trade shows and through personal sales
efforts. The products are further sold by mail order resellers, retail outlets, and wholesalers.

Applicant is building a web site.

INTERROGATORY NO. 21

Identify the types of customers with whom Applicant does or intends to do business in
connection with Applicant's Mark, and the types of ultimate consumers to whom Applicant
offers or intends to offer for sale Applicant's Products in connection with Applicant's Mark,

14




RESPONSE
Applicant objects for the. reasons set forth in its general objections and statements #2(A) and
3,

Applicant further objects to the over breath. The interrogatory is over broad and not
sufficiently specified towards discoverable matter given the scope of the application and
opposition. See CBS v. Morrow, 708 F 2 15793 218 USPQ2nd 198 (Fed. Cir. 1983);
Cunningham v. Lascr Golf 222 F 3% 943 (Fed. Cir. 2000), |

The interrogatory seeks information which is not relevant or calculated to lead to relevant

evidence,

The information sought is confidential and will only be provided when a suitable protective order -

is in place.

Without waiving any of its objections applicant states its products are sold throughout the
United States, The products are sold by Applicant at trade shows and through personal sales

efforts. The products.are further sold by mail order resellers, retail outlets, and wholesalers.

Applicant is building a web site.

INTERROGATORY NO. 22

Identify cach person or agency that has participated in the creation or distribution of
advertiscments or promotions for Applicant’s Products in connection with Applicant's Mark,
and the period of time during which each such person or agency has participated.

15




RESPONSE

Applicant objects for the reasons set forth in its general objections and statements: #2(A) and
#4. :

Applicant further objects to the over breath. The intemrogatory is over broad and not
sufficiently specified towards discoverable matter given the scope of the application and
opposition. See CBS v. Morrow, 708 F 2™ 1579, 218 USPQ2nd 198 (Fed. Cir. 1983); '
Cunninghem v. Laser Golf 222 F 3" 943 (Fed. Cir. 2000).

The interrogatory does not seek relevant information or information likely to lead to relevant

information.

The information sought is confidential and will only be provided when a suitable protective order

is in place.

" INTERROGATORY NO. 23

For each expert Applicant has retained to give testimony in this proceeding, provide the
information required in Rule 26(a)(2)(B), Fed.R.Civ.P.

RESPONSE
Applicant objects for the reasons set forth in its general objections and statements: #4.

Applicant has not yet retained an expert.

INTERROGATORY NO, 24

Identify each person who has supplfed documents or information for, or who has participated in
responding 1o, these interrogatories, Opposer's First Request for Production of Documents and
Things, and Opposer's First Requests for Admissions.

16
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RESPONSE

Applicant objects for the reasons set forth in its general objecuons and stalemwts #2(A) and #4,
Applicant further objects to the over breath. The interrogatory is over bmad and not sufficiently
specified towards discoverable matter given the scope of the application and opposition. See

CBS v. Morrow, 708 F 2™ 1579, 218 USPQ2nd 198 (Fed. Cir. 1983); Cunningham v. Laser Golf
222 F 3™ 943 (Fed. Cir. 2000).

 Applicant further objects in that the interrogatory seeks privileged information and litigation

strategy. It further is unduly burdensome in that it seeks to contro] the manner and order in

which applicant will respond to discovery.

0 Objections
ames B. Conte
Barnes & Thomburg
One North Wacker Drive, Suite 4400
Chicago, llinois 60606
Telephone: (312) 357-1313

17
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1, Tor Wolf, President of Global Decor, Inc., being hereby wamed that willfal, -
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To: Wolf
Globa) Decer, Inc.
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b

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing:
APPLICANT’S RESPONSE TO OPPOSER'S FIRST SET OF INTERROGATORIES
was served on counsel for Opposer, this Sﬂ’.day of September 2003, by sending same via First
Class Mail, postaée prepaid, to: |

Jeffrey H. Kaufman

Amy C, Sullivan

OBLON, SPIVAK, McCLELLAND,
MAIER & NEUSTADT, P.C.

1940 Duke Street .

Alexandria, VA 22314

o egar

CHDS01 JOONTE 1742710

19




o




CALTART

IE1%]

o
o
Ny
(T

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

YOSHIDA METAL INDUSTRY CO., LTD.

Opposer,
Opposition No. 91/156,618

)
)
)
)
v. ) Appin. Serial No.: 76/179,674
)  Mark: GLOBAL DECOR
GLOBAL DECOR, INC. )
)
)

Applicant.

APPLICANT’S RESPONSES TO OPPOSER'S FIRST REQUEST
FOR PRODUCTION OF DOCUMENTS AND THINGS

Applicant, Global Decor, Inc. (“Applicant”), hereby responds, pursuant ul) Rule 34,
Fed.R.Civ.P., and Trademark Rules 2.116(a) and 2.120(d)(2), to Opposer, Yoshida Metal Industry
Co., L1d’s (“Opposer”) Request for Production of Documents and Things as follows:
GENERAL OBJECTIONS:

1) Applicant objects to the requests as they seek production of documents in a manner.
which is not required by the Rules. For instance the Request mandates production of the
documents in Virginia. Applicant will not produce documents in Virginia. Applicant objects to
the requests given alternative less obtrusive means and the irrelevant scope of the material sought.

2) Applicant objects to the definitions and instructions which preface the Requests as
they seek to impose obligations not permitted by the Rules. The extra obligations made the
requests unduly burdensome, over broad, and indefinite.

a) The definition of " Applicant’s Products” is over broad.

b) The definition of “regarding” is indefinite.
| c) The instruction, item C, imposes obligations beyond the scope of the Rules.
d) The instruction, item D, imposes obligations beyond the scope of the rules.

3) . Uponan agreeable resolution of Applicant’s objections, and at the time of an agreed
production Applicant will in due time, identify privileged documents, if any, which Applicant
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believes are responsive. Applicant, except for the documents of first use, will produce documents
going back at most three years. ) .

4) Applicant filed a Motion for Summary Judgment on August 27®. The Board will
issue an order suspending all proceedings. As no discovery is needed for the Board to rule for
Applicant, it is unduly burdensome for Applicant to have to respond to these requests by producing
documents. Applicant will not produce any documents until the Board rules on its Motion and
until the objections set forth herein are resolved. At such time Applicant will produce those
documents, at an agreeable time and place, which it has, which it believes are responsive to an
agreeable request, which are not privileged, when a suitable protective order has been entered or
agreed to. To the extent documents filed in support of Applicant's Summary Judgment Motion are
responsive, they are deemed produced without waiver of objections herein.

5) Applicant further objects to the requests as they are redundant of each other,
Applicant further responding:

(6) A Protective Order suitable for this case is submitted herewith and upon signature

of Opposer will govern. Applicant, prior to the due date for this discovery has asked the Board to
enter the Protective Order. ,

REQUEST NO. 1:

Produce representative specimens of the current and proposed.advertising and promotional-
documents and electronic media bearing Applicant’s Mark used, or to be used by or on behalf of
Applicant. :

RESPONSE:

Applicant objects to this request as it is ovérbroad, and unduly burdensome. For example
without limitation it is over broad and unduly burdensome for the reasons set forth in the Generai
Objections, all of which are incorporated herein.

Applicant further objects to the over breath. The request is overbroad and not sufficiently
specified towards discoverable matter given the scope of the application and issues involved in the
opposition. See CBS v. Morrow, 708 F.2d 1579, 218 USPQ2d 198 (Fed. Cir. 1983); Cunningham
v. Laser Golf, 222 F.3d 943 (Fed. Cir. 2000). |

Applicant further objelcts to this request to the extent it seeks work product or attorney

client privilege documents. The request is further objected to by Applicant, to the extent it seeks

2.
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confidential information without the entry of a protective order or relates to information not
reasonably within the scope of the opposition.

Without waiving its objections Applicant will produce copies of those unprivileged .—)
documents which it has, afier and‘if the Board rules negatively on its Motion for Summary H& C\,
judgment, and after a protective or;ier is entered. The production will be at an agreeable time and . k’_

}
place in accordance with its response. The documents subject to production, if any, will be limited :

to a label, an invoice, a tag, a package, a few brochures, an advertisement, a catalog, a web page, ‘J
a point of sale display, a flyer, and a mailer to the extent they are for the GLOBAL DECOR mark,
for the categories of goods specified in the apph'c;tion, and circulated in the United States by
Applicant within the last three years.

REQUEST NO. 2:

Produce those documents and things regarding the creation, selection, and adoption of
Applicant’s Mark by or on behalf of Applicant.

RESPONSE:
Applicant objects to this request as it is indefinite and unduly burdensome, For cxample

without limitation it is indefinite and unduly burdensome for the reasons set forth in the General
Obj@om. -

Applicant further objects to this request {0 the extent it seeks work product or attorney
client privilege documents. The request is objected to by Applicant to the extent it seeks
confidential information without the entry of a protective or-der or relates 1o information not
reasonably within the scope of the opposition.

Applicant furthey objects in that it seeks informatio.n which is not likely to lead to the
discovery of related information. Notably Selection Creation, etc. is r..lot en ellegation in the

opposition. The request improperly targets privileged information.
3.
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No documents will be produced at this time.

REQUEST NO. 3:

Produce those documents regarding any investigation such , as a service mark, trademark,
trade name, Internet name, or corporate name search concerning Applicant’s selection, first use, or
decision to apply for Federel registration of Applicant’s Mark.

PON:

Applicant objects to this request as it is indefinite and unduly burdensome. For example
without limitation it is indeﬁnitle and unduly burdensome for the reasons set forth in the General
Objections. '

Applicant further objects o this request to the extent it seeks work product or attorney
client privilege documents. The request is objected to by Applicant to the extent it'secl;s
confidential infonnntior‘l without the entry of a protective order or relates to information not
reasonably within the scope of the opposition.

Applicant further objects in that the request seeks infonﬁaﬁon which is not relevant and

whict is not likely to lead to relevant information. Notably investigation is not an issue in the

opposition. ) -
REQUEST NO. 4:

 Produce those documents and things regarding the, carliest use or anticipated first use
anywhere, and the earliest use or anticipated first use in conumerce, of Applicant's mark by or on
behalf of Applicant.
RESPONSE:
Applicant objects to this request as it is over broad, indefinite and unduly burdensome. For

example without limitation it is over broad, indefinite and unduly burdensome for the reasons set

forth in the general objections, all of which are incorporated herein.




FEGEAAT

Applicant further objects to the over breath. The requests demand is over broad and not
sufficiently specified towards discoverdble matter given the scope of the application. SEe CBSv.
Morrow, 708 F.2d 1'579, 218 USPQ2d 198 (Fed. Cir. 1983); Cunningham v. Laser Golf, 222 F.3d
943 (Fefi. Cu' 2000).

Applicant further objects to this request to the extent it secks work product or attorney
client privilege documents. The request is further objected to by Applicant to the extent it seeks
confidential information without the entry of a protective order or relates to information not
reasonably within the scope of the opposition. -

The request secks information which is not relevant and which is not likely to lead to
relevant evidence. \u y

Without waiving its objections, Applicant will produce copies of those unprivileged \;{
documents which it has, after and if the Board rules negatively on its Motion for Summary
Judgment, and after a protective arder is entered. The production wili take place at an agreeable
time. and place in accordance with this response. The documents subject to production, if any, will
be limited to a sample of documents sufficient to evidence Applicant’s first use in commerce.

REQUEST NO. 5

. Produce those documents and things demonstrating the type(s) of products in connection
with which Applicant’s Mark has been used or is proposed to be used.

RESPONSE:

Applibam objects to this request as it is overbroad, and unduly burdensome. For example
without limitation it is over broad and unduly burdenseme for the reasons set forth in the Genera!
Objections, all of which are incorporated herein.

Applicant further objects to the over breath. Thf request is overbroad and not sufficiently

specified towards discoverable matter given the scope of the application and issues involved in the
-5-
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e opposition. See CBS v. Morrow, 708 F.2d 1579, 218 USPQ2d 198 (Fed. Cir. 1983); Cunningham
o .
&5 v. Laser Golf, 222 F.3d 943 (Fed. Cir. 2000). The request seeks information which is not relevant

& and which is not likely to lead to relevant evidence.

Applicant further objects to this request to the extent it seeks work pro.duct or attorney
client privilege documents. The request is further objected to by Applicant, to-the extent it seeks
confidential information without the entry of a protective order or relates to'information not

reasonably within the scope of the opposition.

) '
Without wajving its objections Applicant will produce copies of those unprivileged ! 3'\

—
documents which it has, after and if the Board rules negatively on its Motion for Summary

judgment, and after a protective order is entered. The production will be at an agreeable time and
place in accordance with its response. The documents subje-ct to production, if any, will be limited
to a label, an invoice, a tag, a package, a few brochures, an advertisement, a catalog, a web page,
a point of sale display, a flyer, and a mailer to the extent they are for the GLOBAL DECOR merk,
for the categories of goods specified in the application, and circulated in the United States by
Applicant within the last three years.

REQUEST NO. 6

Produce those documents regarding the geogphjpal areas and channels of trade in which
Applicant’s Mark has been used or is proposed to be used. :

RESPONSE:

Applicant objects to this request as it is‘ overbroad, and unduly burdensome. For example |
without limitation it is over broad and unduly burdensome for the reasons set forth in the General
Objections, all of which are incorporated herein.

Applicant further objects to the over breath. The request is overbroad and not suﬂ'xcié.nt]y

specified towards discoverable matter given the scope of the application and issues involved in the
-6-
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opposition. See CBS v. Morrow, 708 F.2d 1579, 218 USPQ2d 198 (Fed. Cir.- 1983); Cunningham
v. Laser Golf, 222 F.3d 943 (Fed. Cir. 2000). The request seeks information which is not relevant
and which is not likely to lead to relevant evidence.

Applicant further objects to this request to the extent it seeks wori: product or attorney
client privilege documents. The request is further objected to by A‘pplicany; to the extent it seeks _
confidential information without the entry of a protective order or relates to information not
reasonably within the scope of the opposition.

Withou‘i} waiving its objections Applicant will produce copies of those unprivileged
documents which it has, after ﬁnd if the Board rules negatively on its Motion for Summary
judgment, and after a protective order is entered. The production will be at an agreeable time and
place in accordance with this response. The documents subject to production, if any, will be
limited 1o a label, an invoice, 5 tag, a package, a ft-:w brochures, an advertiscment, a catalog, a web

page, a point of sale display, a flyer, and a mailer to the extent they are for the GLOBAL DECOR

mark, for the categories of goods specified in the application, and circulated in the United States

by Applicant within the last three years.
UES .7
Produce those documents regarding any assignment, consent, authorization, license or
permission between Applicant and any individual(s) or entity(ies) regarding Applicant’s Meyk,
including any modifications made therqto.

RESPONSE:
Applicant objects to this request as it is over broad, indefinite and unduly burdensome. For

exarnple without limitation it is over broad, indefinite and unduly burdensome for the reasons set

forth in the general objections, all of which are incorporated herein.
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Applicant further objects to the over breath. The requests demand is lovcr broad and not
sufficiently specified towards discoverable matter given the scope of the application and issues
involved in the Opposition. See CBS v. Morrow, 708 F.2d 1579, 218 USPQ2d 198 (Fed. Cir.
1983); Cunningham v. Laser Golf, 222 F.3d 943 (Fed. Cir. 2000)..

Applicant further objects to this request to the extent it seeks work product or attorney
client privilege documents, The request is further objected to by Applicant to the extent it meks
confidential information without the entry of a protective order or relates to information not
reasonably within the scope of the opposition. |

The request seeks information which is not relevant and which is not likely to lead to
relevant evidence.

Without waiving its objections, Applicant will produce copies of those unprivileged
documents which it has, after and if the Board rules negatively on its Motion for Summary

Judgment, and afier a protective order is entered. The production will take place at an agreeable

time and place in accordance with this response. The documents subject to producuon, if any, will

be limited to any written Jicenses of written assignments.

UESTNO.8
Produce representative specimens of each different item of packsging and labeling
materials for Applicant’s Products bearing Applicant’s Mark, including the prototypes, drafis, and
sketches for said packeging and labeling, and those documents regarding the design and/or creation
of said packaging and labeling.

RESPONSE:

Applicant objects to this request as it is over broad, indefinite and unduly burdensome. For
exaxﬁple without limitation it is over broad, indefinite and unduly burdensome for the reasons set

forth in the general objections, all of which are incorporated herein.

~
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